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STATEMENT OF THE CASE
Nature of the Case
Sterling Gene Brand appeals from the district court’s order denying him credit for
time served. Mr. Brand was served an arrest warrant for grand theft. He never posted
bond; he was never released from custody. He remained incarcerated until sentencing
for grand theft, and thus he sought credit for his prejudgment incarceration. Mr. Brand
was also incarcerated for unrelated criminal charges during this time. Mr. Brand fully
acknowledged this concurrent incarceration in his Appellant’s Brief. Despite the
concurrent incarceration, Mr. Brand submitted that he was entitled to credit for time
served under I.C. § 18-309 based on the statute’s plain language. In response to
Mr. Brand’s legal argument, the State asserts, “Regardless of the merit of his legal
argument, because his factual claim is demonstrably false on the record, and because
his legal argument has no bearing on the facts as they actually exist, Brand’s argument
fails.” (Resp. Br. at 6.) Mr. Brand takes great issue with the State’s assertion that he
provided false factual claims to the Court. Not only are Mr. Brand’s claims supported by
the record, but also legally sound, based on the Court’s tenets of statutory interpretation
and recent case law.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Brand’s Appellant’s Brief. However, the State’s assertion that Mr. Brand provided
“demonstrably false” factual claims compels Mr. Brand to reiterate the procedural
background and key facts of this case.
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Since at least May of 2014, Mr. Brand had been incarcerated in either the Valley
County Jail or Ada County Jail. (Presentence Investigation Report (“PSI”),1 pp.12, 23;
see also PSI, p.78 (dated May 8, 2014) (“Mr. Brand is currently incarcerated in jail,
being transported back and forth between the Ada County Jail and Valley County Jail.”).
Mr. Brand was incarcerated for two separate cases, one arising out of Valley County
and the other out of Ada County. (PSI, pp.10, 12, 18, 23; Tr., p.8, L.15–p.9, L.3, p.13,
Ls.10–21.)
On May 22, 2014, Mr. Brand was ordered to serve a period of retained
jurisdiction in the Valley County case. (PSI, p.18.) On October 23, 2014, the district
court relinquished jurisdiction and executed Mr. Brand’s sentence in the Valley County
case. (PSI, pp.10, 12, 18.) The record does not indicate where Mr. Brand was
incarcerated from October 23, 2014, to November 4, 2014. (See PSI, p.12.)
On November 4, 2014, Mr. Brand was transported to the Ada County Jail for
sentencing in the Ada County case. (R., p.12.) Also on November 4, 2014, Mr. Brand
was served with an arrest warrant for the instant offense of grand theft (also arising out
of Ada County). (R., pp.8–9.) On November 5, 2014, Mr. Brand was arraigned for the
grand theft offense, and the magistrate minutes note that Mr. Brand was “in custody.”
(R., p.11.) Mr. Brand never posted bond. (See Tr., p.8, Ls.22–24 (prosecutor stating
Mr. Brand “was in custody on this case because he did not post the bond”)). On
November 7, 2014, Mr. Brand was sentenced in the separate Ada County case. (PSI,
pp.9, 10, 12, 18.) Mr. Brand was not transferred to the state penitentiary, however. He

Citations to the PSI refer to the electronic document containing the confidential
exhibits titled “Brand 43441 psi.”
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remained in custody at the Ada County Jail until sentencing for the grand theft offense
on May 12, 2015. (PSI, pp.12, 23; see also R., pp.11, 19–20, 29–30, 31, 32, 33, 39–40,
46–47, 57, 61, 70.)
After sentencing, Mr. Brand moved for credit for time served from the service of
the arrest warrant on November 4, 2014, to the time of sentencing on May 12, 2015.
(R., p.79.) The district court denied the motion. (R., p.85.) Notably, the district court
advised Mr. Brand to appeal this precise issue, stating:
So it is my ruling, Mr. Brand, unfortunately, that I don’t think you get that
additional credit. I will freely confess that there are five guys up the street
smarter than I am that might take a different view of it. I would encourage
you, if you would like to, talk to the appellate public defender and appeal
that issue if you’re willing to.
(Tr., p.12, L.20–p.13, L.2.) Mr. Brand filed a timely notice of appeal. (R., pp.87–88.)
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ISSUE
Did the district court err by denying Mr. Brand’s motion for credit for time served when
the plain language of Idaho’s credit for time served statute, I.C. § 18-309, mandates
credit for Mr. Brand’s prejudgment incarceration?
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ARGUMENT
The District Court Erred By Denying Mr. Brand’s Motion For Credit For Time Served
Because The Plain Language Of I.C. § 18-309 Mandates Credit For Mr. Brand’s
Prejudgment Incarceration
The State’s argument on appeal rests on an erroneous, and irrelevant, factual
dispute regarding the location of Mr. Brand’s incarceration. The State asserts multiple
times that Mr. Brand was incarcerated in the penitentiary to serve his Valley County
sentence. (Resp. Br., pp.3, 5–6.) Based on this assertion, the State argues that
Mr. Brand provided a “demonstrably false” factual claim that he was incarcerated in the
Ada County Jail. (Respt. Br., pp.3, 5–6.) The State then declines to address any of the
legal arguments raised by Mr. Brand since it determined Mr. Brand provided a
“demonstrably false” factual claim. (Resp. Br., p.6.)
Mr. Brand does not dispute that he was committed to the custody of the
Department of Correction (to serve the Valley County sentence and later the separate
Ada County sentence as well). This fact is well-established in the record, and Mr. Brand
provided the facts regarding his sentencing in these separate county cases in his
Appellant’s Brief. (PSI, pp.12, 23; R., pp.11, 19–20, 29–30, 31, 32, 33, 39–40, 46–47,
57, 61, 70; App. Br., pp.1–2 & n.3.)
Although Mr. Brand was in the legal custody of the Department of Correction, he
was incarcerated, i.e., physically confined,2 in the Ada County Jail at all relevant times
for this case. (PSI, pp.12, 18, 23.) There is no support in the record for the State’s claim
that Mr. Brand was in the penitentiary. For example, the presentence investigator in this

See BLACK’S LAW DICTIONARY 828 (9th ed. 2009) (defining “incarceration” as “The act
or processing of confining someone; imprisonment”).
2
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case wrote, “On 11/04/2014, Mr. Brand was transported to the Ada County Jail for Ada
County case CR14-2790 [the other Ada County case], in which his sentence was
imposed on 11/07/2014. Mr. Brand has since been in the custody of the Ada County Jail
awaiting sentencing in the instant offense.” (PSI, p.12.) The presentence investigator
also wrote that, after the period of retained jurisdiction, Mr. Brand “has since been in
custody at the Ada County Jail.” (PSI, p.18.) Similarly, the Department of Correction
wrote to the district court that as of April 21, 2015, Mr. Brand “is currently incarcerated
at Ada County Jail.” (PSI, p.23.) These facts in the record plainly show that Mr. Brand
was incarcerated the Ada County Jail—albeit in the legal custody of the Department of
Correction (except when he was temporarily released to the legal custody of the Ada
County Sheriff for grand theft proceedings). (See R., pp.29–30, 46–47.) Based on the
record, Mr. Brand has not provided any “demonstrably false” factual claims to the Court.
(See Resp. Br., pp.3, 6.)
Regardless of the location of Mr. Brand’s incarceration—the penitentiary as
alleged by the State or the Ada County Jail as provided in the record—there is no
dispute that Mr. Brand was incarcerated from the service of the arrest warrant for grand
theft until sentencing for grand theft. This undisputed fact of Mr. Brand’s incarceration
reveals the fundamental flaw in the State’s singular focus on Mr. Brand’s physical
location. I.C. § 18-309(1) says nothing about the legal custodian or location of the
incarcerated defendant. The statute states in relevant part: “In computing the term of
imprisonment, the person against whom the judgment was entered, shall receive credit
in the judgment for any period of incarceration prior to entry of judgment, if such
incarceration was for the offense or an included offense for which the judgment was
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entered.” I.C. § 18-309(1) (emphasis added). If the defendant is incarcerated, there is
the potential to receive credit. See State v. Owens, 158 Idaho 1, 4 (2015). The legal
custody of the defendant is irrelevant. The type of the facility incarcerating the
defendant is irrelevant. Thus, the State’s only argument on appeal regarding
Mr. Brand’s “demonstrably false” factual claim of the location of his incarceration is
misplaced, as well as unsupported by the record.
As Mr. Brand acknowledged in his Appellant’s Brief, (App. Br., pp.7–12), credit
for time served is not automatically granted any time the defendant is incarcerated. An
award of credit is conditional. See Owens, 158 Idaho at 4. A defendant receives credit
for his incarceration “if such incarceration was for the offense or an included offense for
which the judgment was entered.” I.C. § 18-309(1); Owens, 158 Idaho at 4. The
interpretation of this condition on the award of credit was the focus of Mr. Brand’s
Appellant’s Brief. (App. Br., pp.7–12.) Mr. Brand argued, based on the rules of statutory
interpretation and the guidance provided by the Court in Owens, that Mr. Brand’s
incarceration was “for the offense” of grand theft “for which the judgment was entered.”
(App. Br., pp.7–12.) Mr. Brand explained that his incarceration in the Ada County Jail
was essentially two-fold. Mr. Brand was incarcerated for the purpose of serving his
sentences in the separate Ada County and Valley County cases. But he was also
incarcerated for the grand theft proceedings. Mr. Brand’s arrest warrant for grand theft
did not disappear simply because Mr. Brand was sentenced for the separate county
offenses. His failure to post bond did not disappear. Mr. Brand’s incarceration due to the
grand theft proceedings would remain regardless of any change to his incarceration in
the separate county cases. Thus, Mr. Brand argued that he was entitled to credit for
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time served under the plain language of I.C. § 18-309. (App. Br., pp.7–12.) He further
submitted that it was within the province of the legislature to place any further conditions
on an award of credit due to concurrent incarcerations. (App. Br., pp.8–9.)
The State chose not to address Mr. Brand’s legal arguments, however. (Resp.
Br., p.6.) The State instead referred to the interpretation of “for the offense” provided by
State v. Hale, 116 Idaho 763 (Ct. App. 1989), and subsequent cases, such as State v.
Horn, 124 Idaho 849 (Ct. App. 1993), and State v. Vasquez, 142 Idaho 67 (Ct. App.
2005). (Resp. Br. at 4–6.) Mr. Brand also referenced this authority in his Appellant’s
Brief, but he requested that this interpretation of “for the offense” be reconsidered or
re-examined in light of the statute’s plain language and the guidance provided by the
Court in Owens.3 (App. Br. at 9–11.) The State provides no legal argument in response.
(Resp. Br. at 6.) The State’s only argument—that the record shows Mr. Brand was
already “in the penitentiary” and therefore not incarcerated “for the offense” of grand
theft—is irrelevant to the legal issue at hand and contrary to the plain language of the
statute.

Counsel acknowledges a citation error in the Appellant’s Brief on page 11. In a
parenthetical comment within a citation to Owens, counsel incorrectly cited to State v.
Hoch, 102 Idaho 351 (1981), as a decision from the Court of Appeals in 1983, not the
Supreme Court in 1981. (See App. Br., p.11.)
3
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CONCLUSION
Mr. Brand respectfully requests this Court vacate the district court’s order
denying his motion for credit for time and remand this case with instructions to the
district court to award Mr. Brand 190 days of credit for his prejudgment incarceration.
DATED this 22nd day of January, 2016.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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